
Page 1 GAO-23-106235 Alaska Submerged Lands Management 

Alaska contains over 12,000 rivers and more than 3 million lakes, with over 14 
percent of the state’s total square miles consisting of waterways. Because there 
is a limited highway system in Alaska, waterways often serve as important 
transportation corridors. Many of these waterways and the submerged lands 
beneath them—the beds and banks of waterways and their associated natural 
resources, such as minerals—are managed by the federal government, which is 
the largest landowner in Alaska.  
Under federal law, a state owns the unreserved submerged lands beneath 
waters that were navigable as of the date of statehood, which was 1959 for 
Alaska.1 The Supreme Court of the United States has defined navigability for 
title, stating that waters are navigable in fact “when they are used, or are 
susceptible of being used, in their ordinary condition, as highways for commerce 
over which trade and travel are or may be conducted in the customary modes of 
trade and travel on water.”2  
State and federal agencies have different missions, laws, and regulations that 
govern how they manage lands in Alaska. As a result, who owns submerged 
lands affects a range of land management functions, including collection of fees; 
decisions about use of resources, such as access to waterways for commercial 
tour operators; and law enforcement.  
We were asked to examine issues related to the ownership of submerged lands 
in Alaska. This report provides information on the processes used for resolving 
ownership of submerged lands in Alaska and actions that federal agencies have 
taken to clarify land management responsibilities between the federal 
government and the state, while ownership of submerged lands is being 
resolved. 

 

• Two processes can be used for resolving ownership of submerged lands,
depending on the situation: an administrative process or a judicial process.

• Under the administrative process, since 2003, the Bureau of Land
Management (BLM) has made determinations in 36 instances that Alaska
owns specific submerged lands, in response to applications submitted by
the state. The state pays BLM’s administrative costs to complete the
process. The administrative process has taken 5 years, on average, to
complete.

• Under the judicial process, the state has filed at least 10 lawsuits since
1980, according to BLM. For closed cases, there has been a range of
outcomes, including the court ruling in favor of either party. BLM officials
indicated that the process is complex and can take years to complete for
each case.
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• While ownership of specific submerged lands is being resolved, federal land 
managers have taken some steps toward management of these lands 
through an interagency workgroup. However, federal land management 
agencies have not developed a process for collaborative land management 
that involves the state. 

• GAO is recommending that the Department of the Interior and the 
Department of Agriculture ensure that the relevant federal land management 
agencies coordinate to use third-party facilitation to help those agencies and 
the State of Alaska work toward agreement on a collaborative approach for 
the management of submerged lands in Alaska while ownership is being 
resolved. 

 

Ownership of submerged lands has a number of implications for the users of 
these waterways, such as recreational users and individuals carrying out 
subsistence fishing, including Alaska Natives. Additionally, there may be 
implications for other entities and individuals in the state, such as landowners, 
including Alaska Native Corporations—local and regional entities organized 
under Alaska state law in accordance with the federal Alaska Native Claims 
Settlement Act.3 
The importance of resolving ownership of submerged lands was highlighted by 
the 2019 Supreme Court decision in the case of Sturgeon v. Frost.4 The case 
arose after National Park Service (NPS) rangers stopped an individual from using 
a personal hovercraft on the Nation River, within the Yukon-Charley Rivers 
National Preserve, in violation of NPS regulations. The Nation River had 
previously been determined to be navigable, and therefore its submerged lands 
were state-owned. The individual ultimately filed a lawsuit, alleging that the 
federal nationwide hovercraft ban in the National Park System did not apply in 
Alaska on state-owned submerged lands beneath navigable waters. The 
Supreme Court, in its second opinion in a lengthy case history, held that because 
of the language of the federal Alaska National Interest Lands Conservation Act, 
the NPS regulation at issue could not apply on state-owned lands, even if they 
are geographically within NPS boundaries.  
The decision in Sturgeon v. Frost has placed pressure on the four federal land 
management agencies in Alaska to determine how to carry out their 
responsibilities while ownership of submerged lands is being resolved, according 
to federal officials. These agencies include BLM, Fish and Wildlife Service (FWS) 
and NPS—all within the Department of the Interior—and the U.S. Forest Service 
within the Department of Agriculture (see fig.1). The missions of the four federal 
land management agencies vary and broadly include resource conservation, 
managing energy and mineral production, preserving wildlife and wildlife habitat, 
protecting endangered species, and maintaining healthy and productive forests. 
  

Background  
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Figure 1: Administered Lands and Waterways in Alaska, as of November 2022 

 

 

Two processes can be used for resolving ownership of the submerged lands 
beneath waterways, depending on the situation—an administrative process and 
a judicial process.  

Administrative process  
Under the administrative process, BLM may issue a “disclaimer” of federal 
interest in lands, including submerged lands, when certain conditions exist, in 
response to an application from an entity claiming title to those lands. BLM does 
so by issuing a recordable disclaimer of interest (RDI), as authorized under the 
Federal Land Policy and Management Act of 1976.5 According to BLM 
regulations, the objective of an RDI is to eliminate the necessity for court action 
in those instances where the United States asserts no ownership or interest, 
based on a determination that there is a cloud on the title to the lands, 
attributable to the United States.  
Under BLM regulations, RDI applications generally must include certain specified 
information, such as the nature and extent of the alleged cloud on the title and 
the reasons the applicant believes that the federal interest in the lands included 
in the application has terminated by operation of law or is otherwise invalid. 
Applications must also include any available documents or title evidence, such as 

How is ownership of 
submerged lands in 
Alaska resolved?  
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historical and current maps, photographs, and water movement data that support 
the application. If BLM accepts an application as supported by the evidence, it 
issues a document that disclaims any federal interest in the submerged lands. 
Generally, the effect of issuing such a disclaimer in response to the state’s 
application is that the State of Alaska’s ownership of the submerged lands is 
confirmed, so the state may then manage them.  
Conversely, if BLM denies an application, then it does not issue a disclaimer of 
federal interest. For example, BLM could determine that the state’s evidence is 
insufficient or that an affected federal land managing agency has filed a valid 
objection presenting sustainable rationale that claims U.S. title to the lands. The 
effect of denying an application is that federal agencies continue to manage the 
submerged lands in accordance with the agencies’ missions and applicable 
federal laws and regulations. In the event of a denial, the state has the option to 
file an appeal to the Interior Board of Land Appeals, which decides appeals 
resulting from BLM or other Interior agency decisions relating to the use and 
disposition of public lands and their resources. The state may also bypass this 
administrative appeal in favor of pursuing the judicial process. 

Judicial process 
Under the judicial process, the state may file a lawsuit in federal court under the 
Quiet Title Act in some situations.6 Essentially, under this process, the state sues 
the federal government to adjudicate disputed title to property, including 
submerged lands, in which the United States has claimed an interest (e.g., when 
BLM has determined that all or part of a waterway is nonnavigable). Before 
bringing an action under the Quiet Title Act, the state must provide the United 
States with notice of at least 180 days of its intention to file suit, the basis for the 
lawsuit, and a description of the lands included in the lawsuit. If the federal 
district court rules for the state, the ruling confirms state title to the lands at issue. 
Any decision rendered by a district court could then be subject to further appeal. 

 

There are four key steps in the administrative process for resolving ownership of 
submerged lands in Alaska, according to BLM, as shown in figure 2. 

Figure 2: Key Steps for BLM in the Recordable Disclaimer of Interest Administrative Process 
for Resolving Ownership of Submerged Lands in Alaska 

   

• Application phase. The state notifies BLM that it intends to apply for an 
RDI in submerged lands under a specific waterway. BLM and the state 
have a preapplication meeting to discuss the waterway; the components 
of the application; and BLM’s estimated administrative costs to process 
the application, which must be paid by the state.7 The state then submits 

What are key steps in 
the administrative 
process? 
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an application and processing fees to BLM. In its application, the state 
includes evidence to support its application, such as information on the 
historical use or physical characteristics of the waterway. 

• BLM review. BLM reviews the application and drafts a report 
summarizing its analysis and its recommendation on whether to disclaim 
the federal interest in the submerged lands. In addition, BLM must 
consider whether the federal government made any prestatehood land 
withdrawals that would prevent BLM from issuing a disclaimer. Such 
withdrawals could include a public land order designating a national park, 
like Glacier Bay, or reservation of the land for military use, like Elmendorf 
Air Force Base in Anchorage.8 

• Public comment period.  BLM releases information about the 
application, as well as its draft report, for public comment. Specifically, 
BLM publishes notice of the application and the grounds supporting it in 
the Federal Register at least 90 days before issuance of a disclaimer, as 
required by statute.9 BLM also provides notice, typically in the same 
Federal Register notice, of its draft report, including its recommendation 
whether to issue a disclaimer, and makes it available for public comment, 
typically for 60 days. In addition, BLM provides the draft report to federal 
land management agencies and other identified parties, such as Alaska 
Native Corporations, for their review and comment. BLM also provides 
the report to Interior’s Office of the Solicitor for review and approval prior 
to making a disclaimer recommendation for the agency. BLM may use 
any comments received to update its report and recommendation.  

• Decision. Once BLM has received payment from the state for all required 
costs, including the administrative costs of processing the application, 
BLM finalizes its decision to accept or deny the application. If BLM 
accepts the application, it issues a disclaimer, effectively determining that 
the United States does not hold a valid interest in the lands. If BLM issues 
a decision denying the application, the state can appeal the final decision 
to the Interior Board of Land Appeals or file a lawsuit in federal court 
regarding the issue of title to the submerged lands. 

 

When determining whether a waterway is navigable, BLM generally considers 
evidence showing either (1) prestatehood historical use demonstrating 
navigability or (2) physical characteristics of the waterway and more recent uses 
indicating susceptibility to navigation. Navigability or susceptibility to navigation 
for commerce must be determined based on the time of statehood—January 3, 
1959, for Alaska. 

Historical use 
There is not a comprehensive historical inventory of navigable rivers and lakes in 
Alaska. Evidence for historical use for navigation may include photographs (see 
fig. 3), journals, film, or logbooks showing the use of certain waterways for 
commercial purposes, such as transporting mail or building materials, according 
to BLM. Historical information may document boat use, weights, loads, and 
frequency, among other things. Typically, BLM uses a historian to gather this 
type of information. According to BLM staff responsible for determining 
navigability, such evidence can make a clear case for navigability without the 
need for expensive fieldwork. For example, as part of BLM’s disclaimer in 2005 
for the Porcupine River, BLM found evidence of a variety of travel for commerce 

How does BLM 
determine navigability? 
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prior to statehood, including two steamboats, at least three barge operators, and 
30- to 40-foot boats carrying 4 to 5 tons of cargo each.  

Figure 3: Photograph Showing Historical Use of Waterway for Travel for Commerce 

 
Susceptibility to navigation 
In the absence of evidence supporting historical use, BLM can determine if a 
waterway could have been susceptible to navigation at the time of statehood. To 
do this, BLM evaluates the physical characteristics of the waterway to determine 
whether it could have been used in its ordinary condition as a highway of 
commerce by watercraft in use at the time of statehood. BLM makes such 
determinations based on current information, including water depth, accessibility, 
flow rate, gradient, seasonality, and obstructions in the water body. 
BLM officials stated that determining navigability based on susceptibility is 
challenging and increases the time to complete the administrative process to 
determine whether to issue an RDI. According to those officials, susceptibility 
determinations include expensive and time-consuming fieldwork and must be 
performed on a case-by-case basis for each segment of a waterway, as the 
physical characteristics of a waterway typically differ along its total length. For 
example, according to BLM officials, fieldwork might entail using helicopters to 
view the physical characteristics of waterways, which can cost as much as 
$15,000 per trip.  
According to BLM officials, there is disagreement with the state about the 
appropriate standards for determining navigability due to the lack of clear 
statutory criteria and sparse case law precedent. For example, according to BLM, 
there is no consensus regarding the type, load capacity, size, or method of 
propulsion for watercraft used in making the determination. Further, state officials 
expressed concerns that BLM has not articulated clear and specific standards 
regarding the physical characteristics of a waterway and susceptibility criteria 
that BLM will use to determine navigability based upon federal case law.  
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BLM officials stated that they are reluctant to develop standards that are more 
specific than those used by federal courts in interpreting navigability. Without 
statutory standards, navigability is determined primarily as interpreted by courts, 
and any navigability determinations that the agency makes based on more 
specific standards may be overturned by the courts, according to BLM officials. 

 

Since 2003, when BLM amended its regulations to allow states to apply for 
disclaimers at any time,10 BLM has issued disclaimers based on 36 applications 
from the State of Alaska, according to BLM.11 The state submitted the majority of 
the applications (27 of 36) between 2003 and 2006.  
While BLM has taken, on average, about 5 years to complete the administrative 
process and issue a disclaimer, the time taken to complete the process for 
individual applications has varied from less than 1 year to more than 16 years. 
For example, BLM completed the process in about 9 months for the state’s Fish 
Lake application, in part because of the significant historical evidence, including a 
previous navigability determination that BLM had made.12 In contrast, BLM 
processed the state’s Stikine River application over a 14-year period because of 
the complexity of the waterway and the time spent on an appeal to the Interior 
Board of Land Appeals and a related Quiet Title Act suit, among other factors, 
according to BLM officials. 
Table 1 shows the number of applications from the state that resulted in a 
disclaimer by BLM, the average processing time, and examples of waterways 
included in applications, by the year in which each application was submitted. 

Table 1: Applications Submitted to the Bureau of Land Management (BLM) by the State of 
Alaska Resulting in a Disclaimer  

Application  
yeara 

Number of 
applications resulting 
in a disclaimer 

Average 
processing 
 time (years) 

Examples of waterways 
included in applications 

2003 6 1.50 Porcupine River 
2004 3 3.05 Chilkoot River and Lake 
2005 7 8.99 Stikine River 
2006 11 6.90 Kulik Lake 
2010 1 7.18 Kisaralik River and Lake 
2012 1 6.55 Pegati Lake 
2013 2 3.16 Nabesna River 
2015 2 2.03 Tazlina River 
2016 1 2.41 Becharof Lake 
2017 2 1.73 Fortymile River System 
All 36b 5.15  

Source: GAO analysis of BLM data.  |  GAO-20-106235 

aApplication year refers to the final application date; some applications were resubmitted or updated over time. 
  
bSome applications resulted in multiple disclaimers for different segments of the waterway. 

In addition to the applications that have resulted in a disclaimer, the state 
submitted eight additional applications between September 2016 and October 
2022. The status of these applications varies: two remain in the application 
phase as BLM and the state finalize the administrative costs; four are in the BLM 
review phase; and two are awaiting final decisions pending the outcome of 
related ongoing Quiet Title Act litigation, according to BLM. 

How many applications 
has BLM processed, 
and how long did it 
take? 
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BLM officials told us that a number of factors can lengthen the amount of time to 
complete the administrative process. The factors include the following: 

• Complexity of the waterway. BLM officials stated that the length and 
complexity of the waterway might increase the processing time for the 
administrative process. For example, a section of the Kuskokwim River 
that BLM reviewed as part of an application spans approximately 540 
miles. BLM must review rivers on a case-by-case basis for each segment 
of the river, which may lead to increased processing time, as each 
segment must have its own navigability determination, according to BLM 
officials. For example, for the Knik River, BLM made navigability 
determinations for three different segments of the river that each relied on 
different types of evidence. 

• Need for fieldwork. If there is no evidence of historical use for a 
particular waterway, BLM relies on fieldwork to make susceptibility-based 
navigability determinations. BLM officials stated that fieldwork will likely 
be costly and take significant time, in part because of the limited available 
season in Alaska for fieldwork and the extreme remoteness of many 
waterways that may require helicopters or planes to access. Use of these 
forms of transportation is costly and difficult to arrange because of the 
competition in Alaska to secure available and suitable aviation resources, 
according to BLM officials. Fieldwork can be further complicated by 
weather that may limit accessibility to a waterway, necessitate a change 
in plans, or invalidate findings. For example, major flooding conditions 
could skew river flow, necessitating additional data collection to identify 
the normal flow of the waterway. BLM officials also stated that fieldwork 
can be delayed due to resource constraints, such as staff members 
having competing demands because of responsibilities related to Quiet 
Title Act suits, among other things. 

• Level of effort for internal reviews. BLM officials said that reviews by 
Interior’s Office of the Solicitor, which occur prior to issuance of a 
disclaimer, have taken up to 6 months, depending on the evidence in an 
application, among other factors.  

State officials have repeatedly raised concerns and expressed frustration 
regarding the costs and length of time taken to process applications in the 
administrative process. Specifically, state officials said that BLM has taken a 
number of years to render decisions on most applications and has effectively 
stopped work on the administrative process since the state filed a Quiet Title Act 
lawsuit in 2018. The officials further noted that they believe the process should 
be closer to one year in length. State officials said that they have lost confidence 
in the administrative process and have begun to focus more attention on 
pursuing the judicial process to clarify ownership of submerged lands, although 
that process is also costly and time-consuming.  
BLM officials stated that they began developing a “navigability library” in 2020 to 
help expedite the administrative process and achieve cost savings. Specifically, 
BLM is working to identify waterways that may be good candidates for the 
administrative process prior to the state submitting an application, such as those 
with a significant amount of historical evidence. Since the navigability library is 
still under development, the extent to which it will address the state’s concerns 
about the administrative process is unknown. However, state officials said that 
BLM has been working on the navigability library for several years and has yet to 
make or communicate any meaningful progress. 

Which factors affect the 
amount of time to 
process applications? 
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The Quiet Title Act authorizes lawsuits against the federal government to 
adjudicate disputed title to real property in which the United States claims an 
interest, subject to exception. Parties, such as the State of Alaska, can file a 
lawsuit against the United States in federal district court when they have grounds 
for their complaint. Such grounds can include the federal government taking 
management action on state-claimed waters, such as BLM determining that a 
waterway is nonnavigable. The judicial process involves three main steps: 

• Notice of intent to sue. Under the Quiet Title Act, states are required to 
provide at least 180 days’ notice to the federal agency with jurisdiction 
over the lands in question of the state’s intention to file a lawsuit, as well 
as the basis for the lawsuit and a description of lands included in the 
lawsuit. The state may file suit at any point following the 180-day period 
after providing such notice, although filing a notice does not obligate the 
state to file suit. 

• Discovery. If the state files a lawsuit, the parties enter into the formal 
phase of information gathering and exchange, known as the discovery 
phase. The Department of Justice (DOJ), which takes the lead in 
representing the federal government in litigation, coordinates with BLM 
throughout the Quiet Title Act process. BLM assists in the information-
gathering process, including by identifying relevant documents for any 
previous navigability determinations, as well as collecting new physical 
evidence about the waterways.  

• Trial. If the title dispute between the state and the federal government is 
not resolved during the information-gathering phase, the case proceeds 
to trial. If a trial does occur, DOJ and state attorneys present each party’s 
arguments before the federal district court. At the trial’s conclusion, the 
court issues a decision based on the evidence presented. If the court 
rules in favor of the state, title to the submerged lands is confirmed.  

According to BLM, the state has filed notices of intent to sue that cover over 200 
waterways in the state. From these notices, according to BLM, the state has filed 
at least 10 Quiet Title Act lawsuits historically, including several cases that are 
still pending.  
For closed cases, both sides have received favorable outcomes, with the court 
ruling in favor of either party. For example, in the Slopbucket Lake case in 1985, 
the Ninth Circuit ruled for the United States, concluding that floatplane use on the 
small lake in southern Alaska was not determinative of navigability.13 A number 
of rulings have also been in favor of the state; for example, in the Gulkana River 
case in 1987, the Ninth Circuit ruled for the State of Alaska, determining that the 
lower Gulkana River was navigable based on susceptibility for use by various 
craft for commerce.14 In another case, the United States opted to issue a Quiet 
Title Act disclaimer before a ruling. 
BLM officials told us that the state has increased Quiet Title Act activity in recent 
years. According to BLM officials, the judicial process is expensive and complex 
and can take years to complete for individual Quiet Title Act cases. For example, 
the State of Alaska filed a complaint regarding submerged land underlying the 
Middle and North Forks of the Fortymile River in federal district court in 2018, 
and the case is still pending as of June 2023. 

What are key steps in 
the judicial process, 
and how often is it 
used? 
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BLM and other federal land management agencies, including FWS, NPS, and the 
U.S. Forest Service, formed the Alaska Federal Interagency Navigability 
Management Workgroup in 2021 partly to support developing consistent 
approaches for land management decisions while ownership of submerged lands 
is being determined. Federal agencies led the creation of the workgroup to 
address uncertainty among federal land managers concerning their enforcement 
responsibilities and public confusion about whether the federal or state 
government was responsible for management of various submerged lands in 
Alaska. Public awareness of the ownership issues has been heightened by the 
Governor of Alaska’s Unlocking Alaska Initiative— an assertion of the state’s 
management authority over submerged lands beneath waters it claims to be 
navigable, including in parks and recreation areas currently under federal 
management which the federal government has not disclaimed. According to a 
press release from the state, the initiative is in response to frustration with the 
slow pace of the administrative process for determining ownership of submerged 
lands and federal management practices that the state perceives as too 
restrictive, among other things. The press release asks that federal agencies 
work cooperatively with the state to resolve issues of disagreement as it asserts 
its right to manage these resources for recreation and commerce.  
Although the workgroup is still in its formative stage, a key goal is to help 
determine whether federal rules, state rules, or some combination should apply 
to federally managed lands to which the state has asserted ownership. For 
example, the workgroup plans to consider approaches for land management 
related to controlling invasive species, extracting mineral resources, and 
providing commercial access to recreational tour operators. 

 

While the formation of the federal interagency workgroup is a positive step, 
according to federal officials, the four federal land management agencies have 
not developed a process for involving the state to consider collaborative 
approaches for land management. According to federal officials, there are 
uncertainties in a number of areas, including which type of activities to allow on 
waterways and submerged lands, whether and how to authorize those activities, 
and whether and how to enforce rules while questions of ownership exist.  
Some activities allowed on state lands and federal lands differ. For example, the 
state allows suction dredge mining, a process to vacuum up sediment from the 
bottom of rivers and other waterways to search for gold, which is prohibited on 
NPS lands. In addition, the state allows recreational all-terrain vehicles to access 
the gravel beds of waterways, which is generally prohibited within national parks 
(see fig. 4). 

What actions have 
federal agencies taken 
to clarify land 
management 
responsibilities 
between the federal 
government and the 
state while ownership 
of submerged lands is 
being resolved? 

What challenges 
remain in clarifying 
land management 
responsibilities? 
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Figure 4: Examples of Activities on Alaskan Waterways Where Federal and State 
Management May Differ 

 
Differences in how the state and federal agencies manage lands have created 
challenges. For example:  

• In 2022, the state submitted a cease-and-desist notice to the U.S. Forest 
Service for enforcing a Forest Service prohibition on the use of motorized 
watercraft on Mendenhall Lake, within Tongass National Forest, except 
as specifically authorized by permit. The state notified the public that they 
should contact the Alaska Department of Natural Resources if the U.S. 
Forest Service attempted to enforce regulations related to motorized 
watercraft.  

• Also in 2022, the state, asserting ownership of submerged lands, 
submitted a notice of trespass to NPS for constructing and using a dock 
without a permit within Lake Clark National Park and Preserve, which is 
managed by NPS.  

• According to NPS officials, on numerous occasions, members of the 
public have inquired with NPS personnel whether certain activities are 
allowed within a national park. NPS officials stated that ambiguities 
regarding ownership and land management responsibilities in Alaska 
place the public and agency personnel in a difficult position. 

BLM and other federal and state officials we interviewed stated that third-party 
facilitation could be useful to help improve the relationship between federal land 
management agencies and the state and help them carry out their missions. 
According to a September 2012 Memorandum on Environmental Collaboration 
and Conflict Resolution issued by the Office of Management and Budget and the 
Council on Environmental Quality, departments and agencies should increase 
the appropriate and effective use of third-party assisted environmental 
collaboration, as well as environmental conflict resolution, to resolve problems 
and conflicts that arise in the context of environmental, public lands, or natural 
resource issues.15  
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BLM and the state previously attempted to mediate issues related to the 
administrative process of resolving ownership of submerged lands. Specifically, 
in 2018 and 2019, BLM and the state used a court-appointed mediator to help 
address challenges related to the administrative process, such as the lengthy 
amount of time to complete the process. According to BLM officials, while the 
mediation produced some positive results, the agency was unable to reach 
agreement with the state due to the inherent complexities of the administrative 
process, including challenges and disagreements around how to define 
standards for navigability. State officials indicated that the court-sponsored 
mediation extended over a long period, with no demonstrable action.  
However, third-party facilitation not specific to litigation regarding ownership of 
submerged lands and, instead, focused on collaboration on land management 
responsibilities may have a higher likelihood of success. For some waterways, 
the parties may be able to identify mutually agreeable cooperative approaches to 
management of the submerged lands while ownership is being determined. 
Further, third-party facilitation provides an opportunity to bring together senior-
level decision makers from all relevant federal agencies and the state. All parties 
should recognize an incentive to help establish mutually agreeable cooperative 
approaches to managing submerged lands in light of the time and cost it often 
takes to determine ownership. 
As noted earlier, completing the administrative process takes 5 years, on 
average, and there are millions of waterways across Alaska. Moreover, the state 
has identified about 150 waterways of interest that it may include in future 
applications for federal recordable disclaimers of interest. Consequently, it would 
likely take many decades to resolve all of these applications through the 
administrative process. Additionally, since the state has asserted ownership of a 
number of submerged lands currently under federal management, it is important 
for federal agencies to discuss the management of such lands with the state 
while ownership is being resolved. By using an independent third-party facilitator 
to help find possible areas of agreement with the state on collaborative 
approaches to managing submerged lands, federal agencies could help reduce 
intergovernmental conflicts and minimize uncertainties for members of the public.  
In addition, third-party facilitation around land management may provide an 
opportunity for the agencies to discuss the perspectives of other stakeholders 
and consider possible implications on these stakeholders, as well as legal and 
other obligations. For example, according to representatives from one Alaska 
Native Corporation that we interviewed, it is important for the federal government 
to involve corporations in a meaningful way when considering decisions about 
submerged lands because of the possible impacts of land ownership and 
management decisions on the corporations. Finally, because some conflicts over 
the management of these submerged lands may persist even after ownership is 
determined, developing a process for collaborating on land management through 
third-party facilitation may have further long-term benefits.  

 

BLM is responsible for making determinations about whether there is a federal 
interest in submerged lands in Alaska. Such determinations involve a range of 
legal considerations and have significant implications for federal land managers, 
the state of Alaska, and the public. 
Accordingly, it is important for federal agencies to involve the state in meaningful 
discussions involving senior-level officials about how to collaborate on land 
management responsibilities. In doing so, federal agencies, taking into account 
any legal or other obligations, as necessary, can also consider the potential 

Conclusions 
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impacts on stakeholders, including Alaska Native Corporations. Further, federal 
agencies, in collaboration with the state, should consider how to communicate 
effectively and consistently to the public about land management decisions. By 
working with the state through third-party facilitation to resolve issues of 
disagreement and develop a collaborative approach for land management 
consistent with their missions and obligations, federal agencies could help 
reduce intergovernmental conflicts and minimize uncertainties for the public and 
stakeholders. 

 

We are making two recommendations—one to the Department of the Interior and 
one to the Department of Agriculture. Specifically: 
The Secretary of the Interior should ensure that the Directors of BLM, FWS, and 
NPS coordinate with the Chief of the Forest Service to secure an independent 
third-party facilitator to help agencies within the Department of the Interior and 
the Department of Agriculture and the State of Alaska work toward agreement on 
a collaborative approach for the management of submerged lands in Alaska 
while ownership is being resolved. (Recommendation 1) 
The Secretary of Agriculture should ensure that the Chief of the Forest Service 
coordinates with the Directors of BLM, FWS, and NPS to secure an independent 
third-party facilitator to help agencies within the Department of the Interior and 
the Department of Agriculture and the State of Alaska work toward agreement on 
a collaborative approach for the management of submerged lands in Alaska 
while ownership is being resolved. (Recommendation 2) 

 

We provided a draft of this report to the Department of Agriculture and the 
Department of the Interior for review and comment. In addition, we provided a 
copy of the draft report to the State of Alaska to obtain its views because, in 
implementing our recommendation, the federal agencies would include the state 
when selecting and working with an independent third-party facilitator. The 
following summary outlines the key comments submitted to GAO in letters from 
the U.S. Forest Service (responding on behalf of the Department of Agriculture), 
the Department of the Interior, and the State of Alaska (reprinted in appendices I, 
II, and III, respectively), as well as our response. Both federal agencies and the 
state also provided technical comments that we incorporated as appropriate.  
The U.S. Forest Service and the Department of the Interior agreed with our 
recommendation to obtain the assistance of a third-party facilitator to work with 
the State of Alaska toward agreement on a collaborative approach for 
management of submerged lands in Alaska. The U.S. Forest Service said that in 
coordination with the Department of the Interior, the agency supports working 
with the state toward a collaborative approach to managing submerged lands in 
Alaska. The Department of the Interior said that it will work with the Chief of the 
Forest Service to implement the recommendation, with a target date of 
December 2023.   
The State of Alaska expressed concerns about several aspects of our report, and 
our recommendation. We grouped these concerns into four categories: 

• The extent to which the report addressed all of the topics of interest 
included in the congressional request for our review. The State of Alaska 
maintains that the congressional request letter sought a more 
comprehensive evaluation of BLM’s program for administratively 
determining the navigability of submerged lands in Alaska. 

Recommendations for 
Executive Action   

Agency Comments, 
Third-Party Views, and 
Our Evaluation 
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• The extent to which the report’s findings recognized deficiencies with 
BLM’s administrative process for resolving the ownership of submerged 
lands. For example, the state maintains that the report does not 
adequately address the considerable time and expense involved in filing 
an RDI application and dealing with the RDI program.  

• The tone of the report and the extent to which it considered the state’s 
perspective. The State of Alaska maintains that the report does not give 
adequate consideration to its concerns and complaints regarding BLM’s 
program. 

• The extent to which the report’s recommendation is appropriate. 
Specifically, the State of Alaska maintains that the recommendation 
sidesteps the issue of determining ownership of submerged lands and 
empowers continued federal management of state property.   

In response to the State of Alaska’s views, we made certain revisions to the 
report to more fully reflect the state’s views and provide additional context. For 
example, we added text to reflect the state’s frustration with the costs and length 
of time it takes BLM to complete the administrative process. We also added 
further details describing the state’s Unlocking Alaska Initiative that asserts the 
state’s management authority over certain waters it views as navigable. 
However, we found that some of the state’s comments did not reflect an 
understanding of why we examined the federal process for determining 
ownership of submerged lands in Alaska or how we determined the scope of our 
analysis.  
First, regarding the extent to which our report addressed all of the topics of 
interest included in the congressional letter requesting our review, it is important 
to note that GAO is an independent and nonpartisan agency. We use our 
professional judgment in planning and conducting our work and in reporting our 
findings. The request letter presented a broad range of questions, including a 
number of matters related to ongoing legal proceedings involving the federal 
government and the State of Alaska concerning issues related to submerged 
lands. Generally, GAO does not take a position or express an opinion on 
disputed matters in litigation. We presented to our congressional requesters a 
scope of work that could be developed according to our audit standards, and 
within the desired time frames of the requesters.   
Second, regarding the extent to which our findings recognized deficiencies with 
BLM’s administrative process for resolving the ownership of submerged lands, 
we collected documentary and testimonial evidence about BLM’s administrative 
process that we summarize in the report, including factors that affect the cost and 
length of time to make navigability determinations. In part because some of the 
issues related to BLM’s administrative process are the subject of ongoing 
litigation, we provided important context about BLM’s administrative process and 
elected to develop a recommendation focused on land management more 
broadly rather than BLM program deficiencies specifically.  
While the State of Alaska is clearly frustrated with BLM’s management of the 
administrative process, it is our professional judgment that the program 
deficiencies we identified do not warrant a recommendation, in part because the 
agency is already taking actions to address them. Moreover, we believe that any 
recommendation directed at BLM’s administrative process based on our findings 
would ultimately not resolve the state’s broader concerns regarding BLM’s 
process and the state’s legal rights and ownership interests. 
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Third, regarding the tone of our report and the extent to which it adequately 
reflected the State of Alaska’s perspective, we included the state’s viewpoint in 
numerous places throughout the report. However, many of the topics and pieces 
of information referred to in the state’s letter are beyond the scope of our review. 
For example, the state provided information about issues that are historical or 
issues that existed prior to changes in BLM’s administrative process. During the 
course of our review, which focused on BLM’s current administrative process, we 
solicited and collected evidence and perspectives from various federal land 
management agencies, the State of Alaska, and an Alaska Native Corporation. 
As an independent, non-partisan agency, we worked to present these varying 
and sometimes conflicting perspectives throughout our report, as appropriate 
given the scope of our work. 
Finally, regarding the appropriateness of our report’s recommendation, it is 
important to note that in developing our recommendation, we considered 
longstanding conflicts between BLM and the State of Alaska. We concluded that 
working with an independent third-party facilitator to address land management 
responsibilities—rather than using litigation—may offer a greater likelihood of 
success in resolving the state’s frustrations with BLM’s administrative process 
and respecting the state’s rights and interests regarding management of these 
lands. Further, because both federal and state officials we interviewed cited a 
failure to communicate at the senior executive level, we believe our 
recommendation would create an opportunity to bring together the relevant 
decision makers from all agencies and develop more cooperative and productive 
approaches to resolving land management and ownership.  
More specifically, we believe that independent third-party facilitation would 
provide an opportunity for BLM and the state to discuss several potential 
solutions, including those offered by the state, such as measures related to the 
timeliness of the administrative process. Such measures could be addressed 
through a third-party facilitation process. In addition, through a facilitated 
process, Alaska officials may be able to work to directly achieve the state’s goals 
of removing federal restrictions on the uses of these lands, in light of federal 
court decisions related to permissible uses on submerged lands. Such an 
outcome would directly support the state’s legal rights and interests. 

 

To inform all of our work, we analyzed and reviewed relevant laws, regulations, 
policies, and guidance related to the administrative and judicial processes for 
resolving ownership of submerged lands in Alaska. For example, we reviewed 
documentation on the key steps and timing of the administrative and judicial 
processes, such as flowcharts. We also reviewed past disclaimers issued by 
BLM and analyzed summary information from BLM’s case files, which allowed us 
to identify the number and time frame of completed applications in the 
administrative process. 
We also visited several waterways in Alaska with officials from BLM and the 
State of Alaska to help understand the considerations for making navigability 
determinations. As part of our site visit, we interviewed staff from BLM, such as 
the RDI program manager, and officials from the State of Alaska’s Department of 
Natural Resources, including the Public Access Assertion and Defense Section 
manager, to gain their views on the key steps and challenges related to the 
administrative and judicial processes for resolving ownership of submerged lands 
in Alaska. In addition, we interviewed officials from other relevant federal and 
nonfederal stakeholders, such as NPS, FWS, the U.S. Forest Service, and an 
Alaska Native Corporation, to gain information and perspectives on key steps of 
the administrative and judicial processes.  

How GAO Did This 
Study 
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We conducted this performance audit from September 2022 to July 2023 in 
accordance with generally accepted government auditing standards. Those 
standards require that we plan and perform the audit to obtain sufficient, 
appropriate evidence to provide a reasonable basis for our findings and 
conclusions based on our audit objectives. We believe that the evidence 
obtained provides a reasonable basis for our findings and conclusions based on 
our audit objectives. 

 

The Honorable Lisa Murkowski 
Ranking Member 
Subcommittee on Interior, Environment, and Related Agencies 
Committee on Appropriations 
United States Senate 
 
The Honorable Dan Sullivan 
United States Senate 
 
As agreed with your offices, unless you publicly announce the contents of this 
report earlier, we plan no further distribution until 30 days from the report date. At 
that time, we will send copies to the appropriate congressional committees, the 
Secretary of Agriculture, the Secretary of the Interior, and other interested 
parties. In addition, the report will be available at no charge on the GAO website 
at https://www.gao.gov. 

 

For more information, contact: Cardell D. Johnson at (202) 512-3841 or 
johnsoncd1@gao.gov. 

Chuck Young, Managing Director, Public Affairs, YoungC1@gao.gov, (202) 512-
4800 

A. Nicole Clowers, Managing Director, Congressional Relations, 
ClowersA@gao.gov, (202) 512-4400 

Staff Acknowledgments: Casey L. Brown (Assistant Director), Anthony C. 
Fernandez (Analyst in Charge), Skip McClinton, Breanne Cave, Tricia Moye, 
Cynthia Norris, and Dan Royer. 

Connect with GAO on Facebook, Flickr, Twitter, and YouTube. Subscribe to our 
RSS Feeds or Email Updates. Listen to our Podcasts. 

Visit GAO on the web at https://www.gao.gov. 

This work of the United States may include copyrighted material, details at 
https://www.gao.gov/copyright 
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1See Submerged Lands Act, ch. 65, 67 Stat. 29 (1953) (codified as amended at 43 U.S.C. § 1401 
et seq.). Through the Alaska Statehood Act, Congress expressly applied the Submerged Lands Act 
to Alaska. Pub. L. No. 85-508, § 6(m), 72 Stat. 339, 343 (1958). While Alaska generally owns the 
submerged lands beneath navigable waters within state boundaries, the federal government retains 
ownership of submerged lands that were withdrawn or set aside before statehood in a way that 
shows federal intent to retain title.  
2PPL Mont., LLC v. Montana, 565 U.S. 576, 591-92 (2012) (quoting The Daniel Ball, 77 U.S. 557 
(1870)). 
3The Alaska Native Claims Settlement Act was enacted in 1971 to resolve long-standing aboriginal 
land claims and to foster economic development for Alaska Natives. Pub. L. No. 92-203, 85 Stat. 
688 (codified as amended at 43 U.S.C. § 1601 et seq.). The act directed that corporations, which 
were to be the vehicles for conveying about 44 million acres of land to Alaska Natives, be created 
under Alaska State law. For additional information on Alaska Native Corporations, see GAO, 
Regional Alaska Native Corporations: Status 40 Years after Establishment, and Future 
Considerations, GAO-13-121 (Washington, D.C.: Dec. 13, 2012). Submerged lands underlying 
waterways running through uplands conveyed under the act are outside the scope of our review. 
4Sturgeon vs. Frost, 587 U.S. ___, 139 S.Ct. 1066 (2019). 
5Specifically, under the Federal Land Policy and Management Act of 1976, the Secretary of the 
Interior is authorized to issue an RDI in lands where the United States claims no interest and the 
disclaimer will help remove a cloud on the title of such lands. See Pub. L. No. 94-579, § 315, 90 
Stat. 2743, 2770 (codified at 43 U.S.C. § 1745). BLM issues RDIs using a process specified by 
regulation. See 43 C.F.R. pt. 1860, subpt. 1864. 
6Pub. L. No. 92-562, § 3(a), 86 Stat. 1176, 1176 (1972) (codified as amended at 28 U.S.C. § 
2409a). 
7During the preapplication meeting, BLM and the State of Alaska also discuss the administrative 
fees that the state is to submit with the application. Under the Federal Land Policy and 
Management Act of 1976, no disclaimer is to be issued until, among other procedural requirements, 
the applicant has paid to Interior the administrative costs of issuing the disclaimer as determined by 
Interior. 43 U.S.C. § 1745(b). BLM regulations further provide that BLM will, if the application meets 
the requirements for further processing, determine the amount of deposit that the agency needs to 
cover the administrative costs of processing the application and issuing a disclaimer. 43 C.F.R. § 
1864.1-3(c). 
8A valid prestatehood withdrawal that defeats a state’s title to the submerged lands must (1) be a 
prestatehood reservation for a specific purpose and (2) have clear intent on the part of the United 
States to defeat the future state’s acquisition of title. Utah Div. of State Lands v. United States, 482 
U.S. 193 (1987). For example, although lands included in the Tongass National Forest were set 
aside by Congress prior to Alaska statehood, Congress did not clearly intend to reserve submerged 
lands merely because they were within the Forest’s boundaries. See Report of the Special Master 
on Six Motions for Partial Summary Judgment and One Motion for Confirmation of a Disclaimer of 
Title at 280, Alaska v. United States, 546 U.S. 413 (2006) (No. 128. Orig.). Accordingly, the federal 
government disclaimed interest to submerged lands, subject to several categories of exceptions, 
within the Tongass National Forest. See Alaska v. United States, 546 U.S. 413, 415 (2006) 
(Supreme Court confirmation of United States disclaimer). 
943 U.S.C. § 1745(b). 
10In 2003, BLM amended its RDI regulations, which were first promulgated in 1984, to, among other 
things, remove a 12-year regulatory filing deadline for state applicants. 68 Fed. Reg. 494 (Jan. 6, 
2003); 49 Fed. Reg. 35,296 (Sept. 6, 1984). According to the preamble to the 2003 BLM final rule, 
the change to exempt states from the 12-year filing deadline was made to conform the recordable 
disclaimer regulations more closely to the Quiet Title Act. See 68 Fed. Reg. 494 (Jan. 6, 2003) 
(citing the Quiet Title Act, as amended in 1986, 28 U.S.C. § 2409a(g), which exempts states, in 
most instances, from the 12-year statute of limitations under the act). 
11According to BLM officials, in addition to the 36 applications that resulted in a disclaimer, the state 
withdrew seven applications that did not result in a decision. 
12BLM has completed a large number of historical navigability assessments as part of the 
administrative process or in relation to separate processes, such as land conveyance to the state 
or Alaska Native Corporations.   
13Alaska v. United States, 754 F.2d 851 (9th Cir. 1985). 
14Alaska v. Ahtna, 891 F.2d 1401 (9th Cir. 1989). 

                                                 Endnotes 
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15Office of Management and Budget and the Council on Environmental Quality, Memorandum on 
Environmental Collaboration and Conflict Resolution (Washington, D.C.: Sept. 7, 2012). The memo 
notes that departments and agencies should give careful consideration to the use of assisted 
negotiations through Environmental Conflict Resolution when addressing environmental conflicts, 
using their own Environmental Conflict Resolution (ECR)/Alternative Dispute Resolution (ADR) 
staffs, the U.S. Institute for Environmental Conflict Resolution, the U.S. Department of Justice (e.g., 
for litigation matters), or other ECR/ADR organizations, as appropriate. The U.S. Institute for 
Environmental Conflict Resolution, now known as the John S. McCain III National Center for 
Environmental Conflict Resolution (National Center), was established as part of the Udall 
Foundation as directed by Congress in 1998. Pub. L. No. 105-156, § 4(4), 122 Stat. 8, 9 (1998) 
(codified as amended at 20 U.S.C. § 5604(8)). The National Center assists federal agencies and 
other entities, including states, with training on conflict resolution and cooperative approaches to 
resolving environmental disputes. Further, the National Center helps agencies and other entities 
find professional third-party neutrals with sufficient expertise in complex natural resources and 
public lands issues, including those involving multiple levels of government, such as federal, state, 
and tribal governments. 
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